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INTRODUCTION

These Supplementary Heads of Argument deal with the issues arising from the
further affidavits filed by the parties in respect oi the 2016 determination to the
axtent that they are not already coverad by the Main Heads of Argumeni dated

2 December 2014G.

At the outset we again poini out that ihe whole case (and thus the argumenis)
for the Applicants is based on their own narrative, including a falee theory about
the nature or substance of a ministerial determination made under saction 34(1)
of the Electricity Regulation Act 4 of 2006:" we repeat that it is not a purchase
order or ministerial command for the immediate procurement of additional
genaration capacity for the sunply of elactricity (whether from a nuclear or any
other source of energy) by Eskom but it is indesd the developing and

implementing of nationzl policy and/or the performing an executive function as

arovided for in national legisiation, in accordance with and as contemplated in

section 85(2)(b) and (e) of the Constituiion.?

Acceidingly we respectiully submii thai the ministerial decision to make the 2016
determination and/or the decision to concur therain is not “administrative action”
zs defined in section 1 of the Fromotion of Administrativa Jtustice Act 3 of 2000°

and thus not subject to review on the grouinds listed in saction 5 thereof: in this

hereinafter referrad io az the ERA.
See paragraph 4.53 and 4.50-4.64 oi the further aifigavit.
hereinafter referred o as “the PAJA"
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regard the executive powers or functions of the Mational Execulive referred {0

in saction 85(2)(b) ana (e) of the Constituticon is expressly excluded from that

definition.*

Civen the false or iticoitect pramisce of the Applicants’ argumeant in this regard,
ihe foundation for thair attack cn the validity ¢f ihe 2016 determination is witih
respeci misconceived and falls away; on this basis alone and already, the relief
nureued by the Applicants in respect of the 2016 deieimination should te
dizmizsed walh cogis, such cosis © inciuge the costs incumbent upon the

emplovmient of thres counssl.

rurthermoie and in any eveni, ihe grounds or reasons relied upon by the
Appiicants in this regard are also unfounded: we deal with sach of those grounds

or reasons in turn.

PUBLIC PARTICIPATION

In our Main Heads of Argument we have already dealt with the argument as
advancead by the Auplicants, hased upon & right to bublic participation in respect
of a determinaiion under saciion 34(1) of the ERA and derived from either
seclion 3 or section 4 of the PAJA or derivad from geclion 10(1)(d) of the

Mational Energy Regulation Act 40 of 2004:° such a deiermination is not

See paragraph 4.36 of the further affigavit.
hereinafter referred to as the NERA.
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“adminisirative action” as dafined in the PAJA and section 10(1)(d) of the NERA

also does not apply to such 2 datermination.

We also submit that the doctrine of legaiity does not reguire any public
varticipation for such a determination in terms of seciion 34 of the ERA! in this
regard we repeat what we have siated in paragraph 2 above and we also point
out that such a determination in itsalf is riot any kind of step in an actual
srocurement nrocess - a determination is made in the exercise of the policy-
forrauiaiing powers of the Mational Executive and nat in the exercise of the

procurement powers of the State.®

A ministerial datermination in terms of saction 34 of the ERA is in essence ang
in subsiance nothing more than a pclicy decision by the National Executive,
binding only upon the National Energy Regulator of Scuth Africa - as provided
for in section 34(3) of the ERA - in the issuing of a gennration licence: that
orocess, for the application, conaideration and isauing of a generation licernce
upon which the procurement of new generation capacity will then follow, is th2

process where public pariicipation must legally and should practically iak

place.

A mers determination in terms of section 34 of the ERA doss not legally imply

or require that a procurement of new generation capacity must and shall follow:

See Bolton The Law of Goverrirneni Procurement in South Africa (2007) 13-14: the
government procuremant process starts with the solicitation of tenders.

cited herein as the Third Respondeni and hereinafter referred ic as NERSA



10,

11..

12.

5.
the l=gal conssquencae thereof (il ahd when one is made) are spelt out in
section 34(3) oi the £iRA and in effect it consirains NERSA not to go beyond the
national policy stance adoptad by the Natiorial Execuiive, so that absent such
2 determination NERSA has more freedom of choice and & larger space for

decision-mzking in ithe issuing of @ generation iicenics.

There against the issuing of 2 genaration licence is an ofiicial stamp of approval
and & licence to starl with and combplete the actual procurement of new
gzneraiion capacity: this is where public participation belong and there is wiih
respect no duiy or requirsment thai the Naiicnal Executive imust consuit and
engage with the public in formulating or implemenriing its pational policies or in
perioring ite sxeculive fupclions.

In the resuli we respeciiully subrmit that there is no basis o review and zet aside
thz 20186 determination on the basis that there was no public participation: none

was required, either in law or in fact,

IRRATICNAL AND UNREASONABLE DECISION

In our Mains Heads of Argument wa have already dealt with the role, place and
function of the Integrated Resource Plan (2010-2030) within the legislative
schame of the ERA; in ihie context we also repeatl what we have stated in

paragraph 2 above,
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We also point oul the! the drall 2016 update in its present state is mosily
concerned with monetary costs and/or financial considerations “before any

policy_adjustments”™ this important rider or qualification is ignorad in the

argument as advanced on behalf of the Applicants and itis pregisely the policy

adjustments based on non-monetary or non-financial considerations (such

as the desirable reduction of the emission of greenhcuse gases from South
Africar coal nianis, & propar enargy-mix to improve security of the supply of
slactricity, and the deshability and pressing need for the development of the

national industry and sccnormy so as ic create jobs and aileviate the pervasive

aoverty in the couniry®) which influence ithe polyeaniric policy decisien to

make a determination in teims of section 34(1) of the ERA ihat will allow up to

and & maximum of 9.6 GW of electricity tc be genarated from new nuclear plants

under or in terms of generation licences to be considerad and issued by NCRSA

L - <

Imposing such a binding maximum limii or ceiling upen e powere of NEREA

in the issuing of generation licences (as contemplated in section 34(3) of the
ERA) by way of a national poiicy contained in the 2016 determination,'® by taking
the exisling policy under the apnroved Integrated Resource Plan (2010-2030)

into account, is with respect not irrational nor does such {aking inio account

tranemute inte “blind relizncs” simpiy bacause the Applicants label it so.

Lin ]

Sece paragranh 4.59 of the further affidavii.
See paragraph 4.65 of tha further affidavit.
See paragranh 4 .45 of he further affidavit.
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We thersfore dispuie that there was in fact any, or ariy proven, “blind reliancs”
on the "outdated” (but still the only officially anproved) Integrated Resource Plan
{Z016-2030) when ine national policy of the Naliona! Zxecuiive was given boay

or made binding in the 2018 determination undar section 34 of the ERA.

In the resuit we respecifully submit that there is no basis o review and set aside
iha 2016 determinalion on this Lasis and that, taking into account Integrated
Resource Flan (2010-2030), did not inake the 2016 detemrnination irrational or

unreasonable. !

The further argumieiit by the Applicants, thal the 2016 determination is alsc
irraiional or unreasonable because Eskorn’s refuseal io provide consent 1o the
Department of Snzmy “the Depariment’) tn procure new nuciear power planis
cn lis behealf was alisgedly 2 “kev reason” foi it, is with respect totally

misconceived and opporiunigtic in the exireme.

A chronolcgical anaivsis of the rnain or reievant evenis show that

18.1 the original 2013 determination contamplated a specific role for the

Denariment in nuclear procurement;

18.2 that role was reconsiderzd pecause tne Tepartment had no legal

mandaie or power to bind other jurisiic eniities in a nuclear nprocurement

See paragrapin 4.16 of the frihsr afiidavit.
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process without their conzent or cooneration;

18.3 in thai procass Eskom indicaind (heforg the 2016 determination wes
made) that it was willing and able to procurs and be the owner-operator

of the new nuclsar power plants;" and
18.4 the 2016 determinaiion then fcllowed.
At no stags was Ezkom degignzied as the prccurer becausa of its prior refusals
ov to pacify and/or rewsid Eakorn for such refusals, and that was never the

motivation: Eskom was so designated in ing 2016 delerminaiion bacause:

19.1  Eckom sirsady was the ownsr and operator of the nuciear power planis

at Koeberg;

19.2 Eskomwas alrzady identiified for policy purposes as the fuiure owrier and

cperaior of the nuclear nower pianis in Sovth Africa; and

19.3 Eskom was hetier situsied to procure and e the owner-operator of tha

naw nuclear power plants

The fallacy of this opportunisiic argument by the Applicants is demonstiated by

thair insistence that the Minisier should have abusaed the position of the

e

12

See paragraph 4.2€ of the further afiidavit.
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CGovernmeni as the sole shareholder in Eskom by interfering in the lawful

management of (hat independent company by its Board of Direciors,

In the result we respactiully submit that there is no basis to raview and set asida
the 2016 detarmisaticn on thie basis and that Eskon’s historical refusal to allow
anvona else but Eskom to procure power plants foi Eckom (nuclear or
oiherwise) was naver a so-called “key ground” for iis designation in the 2016

deiermination to procure new nuclear power piants.

REGULATOR’S CONCURRENCE

in the Main Heads of Argurneni we have already sealt wilh the legal frarnework,
anplicabie {0 tha cansurence required Trom NEREA In & delanmination made
under seciion 34(1) of the NERA.

The arguments sdvanced by thie Applicanis in this regard selectively place the
focus on ihe iacts which support those aigumanis but completely ignore those
facis which destroy those veiy same arguinanis: he main rationale for the
decicion by HEREA {c concur in the 2018 determination was the negative impaci

o the nuclear grocursiment process ang/or the nuclear programme if such

concurrence was not given.

Again the Applicanis alavaic a remsrk mads during discussions, that it would be

bad faith not to concur in an amendmernt io the 2013 determinaiion in which
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NERSA nad already concurred, as a so-called “ey reason” for the decision to

cancur.

24.1  We respectfuliy submit that there is no factual basis to elevate this remark
to a so-calicn “hay reason”.

24.2 Upon the totality of facis and circumsiances baiore NERSA, itis clear thai
its cuncurreance was based vpon suppoii for the nuclear programme
and/or niuclear piocurameani piccess on the marits thergof. facilitation of
invesimant in the eleciricily supply incustiy and the promotion of diversity
in energy sources wera foremost in the mind of the members and not

some docile niacaling of the Minisier.

The Applicants again advancs ihe argurnent that NERSA failed to apply its mind
to whether o not 9.5 CW of riuclear naw ganciation capacity was still required
but in this regard wa nesd to repear paragraph 2 above: because of the
misconception of the true naiure and substance of & minisienal determination
under section 24(1) of the ZRA, ihe Annlicanis argue incoirectly that a number
of considerations siouid have been aken into actount but were not whilst those
consideraiions wera with respeci nol relevant for the purposes of developing and

implementing nationsl policy or performing an exacutive function.

The saine misconceplicn underlise the argement that no consideration was

oy

given to the financial irminiications of desighating Eskem as the procurer of 9.6
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GW of nuclear new generalion capacily: thare wers and are no such financial
implications at this stage of nolicy decision-making and, wriatever financial
implications there are, will only be taken into account at a laier siage when
HNEREA for the issuing of a generation licence and/or starts

cekom apnlies tu

with the process of actual procurament of any new nuclear power plants.

In thie premise there is wilh respeci no ground or reason to interiere with the

concurrznes of MERSA In the 20186 deiermination.

EPECIFIC SYSTEN FOR PROCUREMENT

We have glready deall with this arqgument of the Apslicants in the Main Heads
oi Argument; in addiiion we point cui that in rione of the previous determinations
macde in terms of seciion 34(1) of the ERA was a speciiic and separais
procurement sysier ever spacified (for example, in the case of renewable
sources of energy).”

The Applicants also complein that unlike the 2013 detarmination, the 201€
detemminaion doss not even include @ generic statemeant in relaiion to the role
of the procurer: such a generic statemant riot required by section 34(1) of tha
ERA as part of anv determinaiicn and is therafore in any event superiluous, but
meraover there is nin praclical need for such & dascriplion because Eskom hag

a iully developad procurement sysisim of its own, it is also not clear what, in the

1o

See paragraph 4.95 of he wriher afiidavit,
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contemplaiion of the Applicants, the funciion of such a generic siatement would
be in a determination whiclt is only binding upon NERSA under section 34(3) of

the ERA bui not on anyene alss.

The porirayal of ine 20186 determination as ihe effective outsouicing of nuclear
procurament to Egskom with a licence to reign freely over such procurement is

alec pot corrach™ Fskom aiready has the nower {o conduct such nuclear
nrocurement under and within the boundaries of its exisling procurement systein
and supply chain managemeni system regardless of any deiermination undar

section 34(1) of the ERA, with the efiect o the 2016 determination not ¢

outstiree o Cskom bul io consirgin MERSA in issuing a generation licencs tor

new nuclear generation capacily.

The Apolicants also refer 0 the shsencs in the 2016 detarmination of any
nrovision to deai with the se-caliad “procursment sleps” already undertaken by
ihe Depariment: we repeat that none of those steps oi actions weie in fact or in
law “procuremant steps” for reasong ihat we have already canvassed in the Main

Haatls of Argument.'®

We respeciiully submit thai the furiner argumenit of the Applicants in this regard,

dragging in international agresimants or teaties Tum the hltemational arena to

%
-

the national arsn2 of plocwement iaw, confisies international law and

14

See paragraph 4.47 and £.53 of the further afiidavit.

~

Ses parguranh 4.57 of the further aflidavit.
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internationzl reladionships with municipal law and local realities: regardless ofthe
contents of any determinaiion in terms of section 34(1) of the ERA (in municipal
enargy law) or the niescripts for any procurement by Eskom (under municipal
procurement law), at the level of international lavy and international relationships
the Government and all organs of staie (which include Eskom) have an
international obligaton to comply witii international law pertaining (o the peaceful
Use oi nuclear enargy end peraining to the trade in nuclsar tachnology - under
these circumstances even the"“generic procureinent system” of Eskom, namaly
the existing procurement sysiam applicable (o organs of state under the Public
Finance Management Act 1 of 1299 read with the Treasury Regulations and
section 217 of the Constituiion, allows for 2 tender or bid to go out with threshold
requirements in a iwo-siage proczss'® with all poiential ienderars to first qualify
for the tander or bid by complying with those threshold requirements (which in
this instance would include the existence of an appronriate treaty) befors the

merits of the tender or but is consideraa.

The Applicants lazlly harp on the alleged distinction betwesn a Request for
Proposals and & Request for infoimation in the coniaxt of nrocurement in ordar
o show what coniusion is created by the lack of & specific nuclear procurement
system: these two concepts ara not defined in any lsgislation and, in the present

context, thera is no practical difierence batween them - the purpose of such a

Ses for erample Bolien The Law of Government Procurernieut in South Africa (2007)

0 and 157-158 onwe-slage Didding: this is @ recognised mathod (9 reduce the size

oi the pool of compeiitors.
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request is simply to gather information and test ihe markeinlace.”

h the premise and in view of the exiglng procursinent system or systems
already available to Eskoin in lavy and in faci, tiiere is no legal requiremeant or
any rieed under saction 24(1) of the ERA for the 2016 determination to again
speil out and snecily a separate procurameit system for the procurement of new

nuclear power plants by tskom.

NO AMERNDMERMT

The Applicants argue that ori the face of the 2018 determination it did nct

formally and expressly amerid the 2013 deierinination.

This argument is an exaicise iii seniantics and nitpicking that nlaces form above
subsiance: in substance it constitutes such an amendment, it was intendad as
such an amendment and it ie acoepied by both the Minister and by MERSA
(which is ihe only ingtitution that will be bound by i€ in terms of section 34(3) of

the ERA) as an amendmant."

In miy eveni and even il we assume for tne moment that both the 2013
determination and the 2016 delarmination stand separately from each other and

with both having the force of law, then thay are not muivally inconsistent: the

Sez paragraph 4.54 of the furthey afidavit,
See paragraph 4.30, 4.36-4.40 and 4.44 of the further alfidavit.
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Applicants labzlled them muiually inconsisteni because thay misconceive the
true: pature and ehicet theraal ag an execulive commeand or purchase order for
the immediate procureriieni of new nucleai generation capacity but, when
viewed as an instrumeant of national policy developsd and iiiinlemenied by the
rational Executive (which in rzalily it is), there is no reagon on earth why, for
puposes of pelicy, twa entiiies both cannal be designated as a procurer of
nuclear power plants and then lodge senarale applications for the issuing of a
generation licence by NEZRSA (who can oniy issue such licences up to a
combined ictal not exceading & maximum of 9.6 GW oi new nuclear genersation

capacity).

In the prainise we alsc submit that there is no ground or reasen o interfere with

debe wn Y s i B aunim TR oo il s -
the 2008 determination on thiz basis.

CONCLUDING REMARKS

In the result we respaciiufly submit that the 2016 deiermination (and also the
2013 determination, to the extent that it is siill relevant) is a vaiid and legal
determination made fully in accordance with the law and that there is no ground,

reason or basis upon which il should he raviswed and sel sside.

We therefore respectiully submit that tha reliel pursued by the Apnlicanis in
respect of ine 2015 delerminalion (and also the 2013 determination, to the

axzent that if is still relevani) be disimissad with costs, such costs to include ihe



e

coele incumbent upain the eriployment of thres counse!.

41.  Lastly we point out that on the occasion of the postponameant of this matter in
December 2016, a huniiive cost order was made against the iinister: We
rezpestivly submit thal, in view of the explanation of the Minister contained in
the iurther affidavit to ihe effect that she was diecharging the ongoing and
coritinuing respongibilities of her office in guod faith, the scale of that cost order
should be revisited and repleced with an order allowing only pariv and party

SUSLES,

Signzd and dated at Pretoria on 7" day of Februzry 2017,

Mot

Adv MMt Casthuizen SC
~arc iMouveau Chambers
Pretoria

sl

Adv K Warner
riugenoi Chambers
ape Town

Adv Rivi Molea
Circle Chambers
Pretoria
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